CHAPTER 20
Cabl e Franchi ses

20. 005 Pur pose and Intent. The Benton County Board of
County Conm ssioners has determned that it is in the public
i nterest and necessary for the pronotion of the safety,
conveni ence and general welfare of the citizens of the
County to have a chapter which authorizes the County to
grant nonexcl usive franchi ses and regul ate the use of rights
of way, and identifies the conditions upon which the County
will grant a franchise or franchises allow ng the
construction, maintenance and operation of a cable

communi cations systemw thin public rights of way | ocated
outside of incorporated cities wwthin the County. [Od.
2000- 0164]

20. 010 Definitions. For the purposes of this chapter,
unl ess the context requires
ot herw se:

(1) “Access” neans (A channel capacity designated
for public, educational or governnental use; and (B)
facilities and equi pnent for the use of channel
capacity.

(2) “Cable Comrunications Systeni neans a facility,
consisting of a set of closed transm ssion, and
control equi pnent paths and associ ated si gnal
generation, reception, and control equipnent that is
desi gned to provide cable service which includes
vi deo programm ng and which is provided to multiple
subscri bers wthin a comunity, but such term does
not include (A) a facility that serves only to
transmt the television signals of one or nore
tel evi sion broadcast stations; (B) a facility that
serves subscribers w thout using any public right of
way; (C) a facility of a conmmon carrier which is
subject, in whole or in part, to the provision of
Title I'l of the federal Communications Act, 47
U S C 201 et seq., except that such facility shal
be considered a cable system (other than for
pur poses of section 47 U S.C. 541(c)) to the extent
such facility is used in the transm ssion of video
programm ng directly to subscribers, unless the
extent of such use is solely to provide interactive
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on-demand services; (D) an open video systemt hat
conplies with federal statutes; or (E) any
facilities of any electric utility used solely for
operating its electric utility systens.

(3) “Cable Service” nmeans (A) The one-way transm ssion
to subscribers of (i) video programm ng, or (ii)
ot her programm ng service, and (B) subscri ber
interaction, if any, which is required for the
sel ection or use of such video progranmm ng or other
progranmm ng service.

(4) “Franchise” neans an agreenent between the County
and Franchi see for a non-exclusive authorization or
renewal thereof for the construction or operation of
a Cable Systemw thin the jurisdiction of the
County, that may include terns and conditions in
addition to those set forth in this chapter,
provi ded that such terns and conditions shall be
consistent with applicable state and federal |aw and
regul ations. .

(5) “Franchi see” neans the person, firmor
organi zation to which a franchise is granted to
operate a cabl e conmuni cati ons system pursuant to
the authority of this chapter.

(6) “Leased Access Channel” neans any channel, or
portion of a channel, commercially available for
progranmm ng by persons other than the Franchisee for
a fee or charge in accordance with section 47 U S. C
532, as anended.

(7) “Programm ng” neans (A) “Video Programm ng” neans
progranm ng provi ded by, or generally considered
conparabl e to programm ng provi ded by, a television
broadcast station; and (B) “Qher Progranm ng
Service” means information that a cabl e operator
makes available to all subscribers generally.

(8) “Public Rights of Way” shall nean the surface of,
and the space above and bel ow, any public street,
hi ghway, freeway, bridge, land path, alley, court,
boul evard, sidewal k, parkway, way, |ane, public way,
drive, circle, or other public right-of-way,
including, but not limted to, public utility
easenents, dedicated utility strips, or rights-of-
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way dedi cated for conpatible uses and any tenporary
or permanent fixtures or inprovenents |ocated

t hereon now or hereafter held by the County in the
Franchi see’ s service area which shall entitle the
Franchi see to the use thereof for the purpose or
installing, operating, repairing, and maintaining
the Cable System Public Rights of Way shall al so
mean any easenment now or hereafter held by the
County within the Franchisee's service area for the
pur pose of public travel, or for utility or public
servi ce use dedicated for conpatible uses, and shal
i ncl ude ot her easenents or rights-of-way as shal
within their proper use and neaning entitle the
Franchi see to the use thereof for the purposes of
installing and operating the Franchi see’s Cabl e
System over poles, wires, cables, conductors, ducts,
conduits, vaults, manholes, anplifiers, appliances,
attachnments, and other property as may be ordinarily
necessary and pertinent to the Cable System [Od.
2000- 0164]

20. 015 Aut hority. The Board of County Comm ssioners of
Benton County recogni zes, declares and establishes the
authority to regulate the construction, operation and

mai nt enance of cabl e communi cations systens (hereinafter
“systens”) for the unincorporated area of the County and to
exercise all powers necessary for that purpose, including,
but not limted to, the foll ow ng:

(1) To grant by order nonexcl usive franchises for the
devel opnent and operation of a system or systens;

(2) To inpose different franchise requirenents based
on reasonabl e classifications.

(3) To contract, jointly agree or otherw se provide
wi th other local or regional governnents, counties
or special districts for the devel opnent, operation,
and/or regul ation of systenms, or franchises
therefor, notw thstanding the fact that the systens
extend beyond the jurisdiction of the County;

(4) To purchase, hire, construct, own, naintain,

operate or |lease a systemand to acquire property
necessary for any such purpose;
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(5) Subject to applicable federal regulations, to
regul ate and supervise all facets of a system
i ncluding, but not limted to:

(a) Consuner service, consuner protection and
privacy standards.

(b) Disputes anong the County, franchisees, and
subscri bers.

(c) Franchisee fair enploynent practices.

(d) The devel opnent, nmanagenent and control of
access channel s.

(e) Programm ng, channel capacity and system
i nt erconnecti ons.

(f) Rates and review of finances for rate
adj ust nent s.

(g) Construction tinetables, standards, and
servi ce extension policies.

(h) Mboderni zation and upgrade of technical
aspects.

(1) Leased access channel s.

(j) Ensuring adherence to Federal, State and
| ocal regul ations.

(k) Franchise transfer and transfer of control of
owner shi p.

(L) Franchise renewal .
(m Franchi se revocati on.

(n) Enforcenent of buy-back, |ease-back or
opti on-to- purchase provisions.

(o) Receivership and forecl osure procedures.

(p) Conpliance with County standards for public
rights of way.
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(q) Regulate telecomrunications utilities which
operate a cabl e conmuni cati ons system

(r) Regulate direct broadcast satellite service.

(6) To reserve the power to exercise this grant of
authority to the fullest extent allowed by |aw, and
in a manner that is consistent with superior |aw.

(7) To the extent the County has authority to regulate
direct broadcast satellite systens, it elects to do
so and wll require the granting of a franchise
prior to a person providing such service. [Od.
2000- 0164]

20. 020 Grant of Franchise; Renewal. |In the event that

the Board finds it in the best interests of the County to

consider granting a franchise for a system the procedures
set forth in this chapter shall be foll owed.

(1) By order of the Board, the County Adm nistrator
may be directed to prepare a request for proposal
(hereafter referred to as an “RFP’) containing at
| east the foll ow ng:

(a) Information and instructions relating to the
preparation and filing of bid proposals;
(b) Requi renments regardi ng the devel opnent,

operation and regul ation of a system including,
but not limted to, the foll ow ng:

(A The |l ength, renewal and transfer or
assignment of the franchise, including
forecl osure and receivership provisions,

(B) A description of the franchise territory
and the extension of service,

(O Access requirenents,

(D) The system desi gn,

(EB) Techni cal performance standards,
(F) Fees, records and reporting,
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(G | ndemmi fi cation, insurance, and
liability for damages, and

(H Provi sion of an option for the County to
acquire the system upon revocation or
expiration of the franchise;

(c) Criteria to be used in evaluating applicant
proposal s.

(2) \When a person is operating an existing system
wi thout a franchise, by order of the Board, the
Adm ni strator shall be directed to prepare a
proposed franchi se, containing at |east the
requirenents listed in paragraph (1)(b) hereof for
presentation to the operator.

(3) When a person seeks to operate a cable
comruni cations system a proposed franchise
containing at least the requirenments listed in
par agraph (1) (b) hereof may be submtted to the
Adm ni strator.

(4) The Board, by order, may:

(a) Approve or deny the RFP, or proposed
franchi se, as proposed, or nodify or otherw se
make anmendnents thereto as it deenms necessary;

(b) Authorize the County Adm nistrator to seek
bids for a systempursuant to the RFP, or enter
di scussions with a current operator, or
proposed operator on the award of a franchi se.

(5 The Board may award a franchise only after a
public hearing on the proposed franchise, notice of
whi ch shall be published in a | ocal newspaper of
general circulation in the County at |east ten days
prior to the date of the hearing. The potenti al
franchi see shall be notified by nail of the public
hearing at |east ten days before the date of the
heari ng, provided, however, that no defect in the
notice or failure to notify shall invalidate the
franchi se awarded. The Board may award the
franchi se, nodify the proposed franchi se and award
or take no action.
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(6) No franchise or award thereof shall be deened
final until adoption of an order containing the
terms and conditions thereof. The franchi see shal
bear the costs of all publications and notices given
in connection with the award of the franchise, and
the costs incurred by the County in evaluating the
proposed franchi se.

(7) A request for review, nodification, or renewal of
a franchise wll be considered and processed as set
forth above and pursuant to federal regulations for
the granting of a franchise. [Ord. 2000-0164]

20. 025 Adm ni stration of Cable Communi cati ons Chapter and
Franchi se. The Board shall have the power to carry out any
or all of the follow ng functions:

(1) Enploy the service of a technical consultant, to
assist in the analysis of any matter related to any
franchi se, RFP or proposed franchise under this
chapter;

(2) Act on application for franchises;

(3) Act on matters which m ght constitute grounds for
revocation or termnation of a franchise pursuant to
its terns;

(4) Resolve disagreenents anong franchi sees and public
and private users of the system

(5) Consider requests for rate settings or
adj ust nent s;

(6) Coordinate and facilitate the use of access
channel s;

(7) Act in intergovernnmental matters relating to
systens, cooperate with regul ators and operators of
ot her systens, and supervise interconnection of
syst ens;

(8) Review all franchisee records required by the
franchise and, in the Board s discretion, require
the preparation and filing of information additional
to that required by the franchi se;
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(9)
(A)

(B)

(O

(D

(B)

(F)

Perf or mance Eval uati on Sessi ons:

The County may hol d performance eval uati on
sessions at |east every three years but not nore
than annually on the anniversary date of the
effective date of the franchise. The County shal
conduct all such evaluation sessions in a fair
manner .

The County may hol d speci al eval uation sessions at
any time during the termof the Franchise
Agreenent, which may or may not be open to the
public.

Al'l regul ar eval uation sessions shall be open to
t he public and announced at | east one week in
advance in a newspaper of general circulation in
the franchise area, and the County shall provide
at | east one week advance witten notice to the
Franchi see.

Eval uati on sessions shall deal with the

Franchi see’ s performance of the terns and
conditions of the Franchise and conpliance with
applicable local, state and federal |aws and
regul ati ons.

At the request of the County and for the purpose
of regul ar eval uation sessions only, Franchisee
shall submt to the County a plant survey, report,
or map, in a format nutually acceptable to the
County and Franchi see, which include a description
of the portions of the franchise area that are
cabl ed and have all Cable Services avail abl e,

i ncludi ng those areas where the system has been
upgraded. Such report shall also include the
nunber of mles and | ocation of overhead and

under ground cabl e plant, and the nunber of mles
(overhead and underground). If the County
reasonably believes that a portion or all of the
Cabl e System does not neet the applicable FCC
techni cal standards, the County, at its sole
expense, reserves the right to appoint a qualified
i ndependent engi neer to evaluate and verify the
techni cal performance of the Cable System

During eval uations under this section, Franchisee
shall fully cooperate wth the County and shal
provi de such information and docunents as
necessary and reasonable for the County to perform
the evaluation. This section shall sunset and be
of no further force and effect during any period,
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and only during such period, that the Franchi see
is subject to effective conpetition as such term
is defined in 47 C. F. R 876. 905.

(G At the conclusion of a regular evaluation session,
the County may prepare its proposed witten
findings and recommendati ons and shall provide a
copy thereof to the Franchisee. Wthin 30 days
after receipt of the County’'s proposed witten
findings and recommendati ons, the Franchi see may
submt its witten response to the County. The
County shall give due and full consideration of
the Franchisee’s witten response, and may adopt
the findings and recommendati ons with or w thout
nodi fi cati on.

(10) Adopt and anend regul ati ons and procedures
necessary to enforce franchises and to clarify terns
t her eof ;

(11) Any other actions the Board deens necessary to
carry out the purpose of this chapter. [Ord. 2000-
0164]

20. 030 | nt ergover nnent al Agreenents. The Board may enter
into intergovernnental agreenents as authorized by O egon
law, with any other jurisdiction to provide for the
cooperative regulation and control of any aspect of a cable
communi cations system Such agreenents may provide for the
del egation of any and all powers of the Board to an entity
provided for in the intergovernnental agreenent, except for
the powers to enter into or revoke a franchi se agreenent.
[Ord. 2000-0164]

20. 035 Violation; Penalties and Remedi es.
(1) Violation and Penalties.

(a) Any person, firmor corporation, other than
t he County, whether as principal, agent,
enpl oyee or otherw se, violating or causing the
vi ol ation of any provision of this chapter or
perform ng any of the acts or functions set
forth in this chapter, which defines a cable
communi cations system w thout having been
awarded a franchise to performsaid acts or
functions pursuant to the terns of this
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chapter, shall be deened to have conmtted an
i nfraction.

(b) Violation by a franchi see of any provision of
a franchi se granted pursuant to this chapter is
an infraction.

(c) Each violation occurring on a separate day is
considered a separate violation of this
chapter.

(2) Cunul ative Renedies. The rights, renedi es and
penalties provided in this section are cunul ative
and not nutually exclusive and are in addition to
any other rights, remedi es and penalties avail able
to the county under any other ordinance or |aw.

(3) Injunctive Relief. Upon authorization by the
Board, the County Counsel may commence an action in
the Crcuit Court or other appropriate court to
enjoin the continued violation of any provision of
this chapter. [Od. 2000-0164]

20. 040 Severability. Invalidity of a section or part of

this chapter shall not affect the validity of the remaining
sections or parts of sections. [Od. 2000-0164]
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