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To:   Legal Issues Subcommittee  

From:   
Vance M. Croney, Benton County Counsel 
Jeffrey G. Condit, Attorney at Law  

Date:   December 12, 2022 

Question:   Who is responsible for complying with landfill closure and post-closure obligations? 

Answer:   DEQ regulations require up-front and ongoing financial assurance to cover the cost of closure, 
post-closure, and corrective actions. Where this preliminary line of defense fails, Oregon statute 
holds any person owning or controlling the disposal site liable for closure and post-closure 
maintenance. 

 

DEQ regulations require up-front and ongoing financial assurance to cover the cost of closure and post-
closure obligations, as well as the cost of any required corrective action. OAR 340-094-0140. The owner 
or operator of a landfill must provide the required financial assurance by the time DEQ issues the solid 
waste permit (for new landfills) or no later than October 9, 1997 (for landfills already in operation on 
November 4, 1993). OAR 340-094-0140(3)(a). 

The owner or operator is required to update its financial assurance plan annually, and the amount of the 
financial assurance mechanism must be increased (or may be reduced) consistent with each financial 
assurance plan update. OAR 340-094-0140(6)(e). A copy of the most recent annual financial assurance 
plan submitted by Valley Landfills, Inc. is attached hereto. 

The owner or operator is restricted to certain allowable “financial assurance mechanisms,” each of 
which is designed to ensure that funds will be available to complete closure, post-closure, and corrective 
action obligations, even if the owner or operator becomes insolvent or otherwise fails to satisfy those 
obligations. The allowable financial assurance mechanisms include: 

a. A trust fund whose purpose is to receive and manage funds paid by the permittee and 
to disburse those funds only for closure, post closure, or correction activities. 

b. A surety bond guaranteeing payment into a standby trust fund for closure or post-
closure activities. 

c. A surety bond guaranteeing performance of closure, post-closure, or corrective action 
activities. 

d. An irrevocable letter of credit in conjunction with a standby trust fund. 

e. A closure or post-closure insurance policy guaranteeing that funds will be available to 
complete final closure and post-closure maintenance of the site. 

f. A corporate guarantee from an entity that passes a specified financial test, and which is 
subject to replacement by a substitute financial assurance mechanism if the guarantor 
no longer meets the financial test criteria. 



4896-2408-9410.3  

g. Alternative forms of financial assurance, so long as they provide an equivalent level of 
security as the specified mechanisms and are approved by DEQ. 

OAR 340-094-0145. 

Finally, if the owner or operator of the landfill fails to provide the required financial assurance, and also 
fails to satisfy its closure and post-closure obligations, then each person owning or controlling the 
property on which the disposal site is located will be liable for those closure and post-closure obligations 
per ORS 459.205 and 459.268. Under a recent Oregon Supreme Court decision, both a person who 
actually exercises control over the site and a person with legal authority to control the site are liable for 
closure and post-closure activities. Kinzua Res., LLC v. Oregon Dep't of Envtl. Quality, 366 Or 674, 686, 
468 P3d 410 (2020). Accordingly, an entity or individual with legal authority to control the site can be 
liable under ORS 459.205 and 459.268, even if such entity or individual does not operate the landfill or 
directly hold title to the site. The Oregon Supreme Court has also held that liability under ORS 459.205 
and 459.268 is direct liability for that person’s own failure to satisfy closure or post-closure obligations, 
such that ORS 63.165 (part of the Oregon Limited Liability Act) may not serve to protect a member of an 
LLC from such liability. 








































