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MEMORANDUM 

To Benton County Planning Commission 

From Inga Williams, Associate Planner; and  
Darren Nichols, Community Development Director 

Date November 22, 2022 

Subject LU-22-023, Staff Response on the Appeal Hearing and Petitioner’s Presentation 

Background and Decision 

On the evening of November 15, 2022, the Planning Commission held a public hearing on an appeal to 
the staff decision for the application cited above. The Community Development Department denied a 
request for an accessory Farm-Help Dwelling for a Relative of the Farm Operator. The applicant, 
Cynthia Crosby, appealed the decision. The applicant, her attorney, Mr. Reeder, and the property 
owner, Connie Jordan, submitted written testimony in support of the appeal and verbal testimony at 
the public hearing. Upon review of the additional  information submitted by the applicant, staff 
reiterated these findings and conclusion at the public hearing. The request does not comply with the 
requirement that the relatives’ “assistance in the management and farm use of the existing 
commercial farming operation is required by the farm operator…”  BCC 55.120(1)(b). 

At the end of the public hearing, the applicant’s attorney, Mr. Reeder, requested that the record be 
held open. The Commission moved to hold the record open for seven days for written testimony, until 
close of business November 22, 2022, and to allow the petitioner seven days until close of business 
November 30, 2022, to respond to any written testimony received. The commission set deliberations 
for December 6, 2022. 

Analysis 

Mr. Reeder’s September 14, 2022, letter, cites a concurring opinion in a LUBA case, Stratton V. 
Clackamas County1, to argue that County staff cannot use the income from the farm as justification for 
denial. County counsel points out that a concurring opinion holds no legal authority. The case, 
however, directly discusses “commercial farming operation.” 

1 LUBA No. 2021-044 (August 30, 2021) 
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In Richards v. Jefferson County, we explained that counties have some discretion to determine the 
thresholds for a "commercial farming operation" since LCDC has not adopted a definition of that 
phrase or provided any guidance on applying it: 

"It is difficult to fault the county for the paucity of its analysis, given that [LCDC] has not seen fit to 
provide any definition or guidance on what constitutes a 'commercial farming operation' for 
purposes of OAR 660-033-0130(9). Nonetheless, it is the county's obligation, when addressing an 
application for a relative farm help dwelling under OAR 660-033-0130(9), to attempt to articulate 
the thresholds that separate a 'commercial' from a non-commercial farming operation. Because it 
is an undefined term, counties have some discretion to determine the thresholds for a 'commercial 
farming operation' as applied within the county or within a particular local area or agricultural 
sector." 79 Or LUBA 171, 179 (2019) (citing Harland v. Polk County, 44 Or LUBA 420, 435 (2003)).” 

The County has chosen to articulate the thresholds that separate a ‘commercial’ from a non-
commercial farming operating by applying the two safe harbors 2referenced in 3Richards v Jefferson 
County and the additional safe harbor that the Board included “because they are based on specific and 
facially more rigorous rule standards that apply to somewhat analogous determinations and uses.” The 
Board went on to state that, “If the county chooses not to employ one of the "safe harbors" discussed 
above at n 4, the county has no choice but to determine those thresholds in the first instance. That 
determination will necessarily constitute a mixed question of fact and law. . ..” The county chooses not 
to determine the thresholds outside of those identified by LUBA. 

These safe harbor thresholds are, first, that the farming operation is of a minimum parcel size that 
would allow a commercial agricultural enterprise to be a long-lasting viable business, and second, that 
the farming operation makes enough money to provide justification for a primary farm dwelling.  

4 (1) the OAR 660-033-0020 standards for determining what minimum parcel size is consistent with 
continuing the "commercial agricultural enterprise" within a local area, and (2) the OAR 660-033-
0135 standards for approving a dwelling in conjunction with farm use. The rationale is that if a farm 
operation meets or exceeds the local thresholds for a "commercial agricultural enterprise," or the 
farm operation is productive enough to qualify for a primary farm dwelling, then a county could 
safely conclude, without more analysis, that the farm operation is also a "commercial farming 
operation" for purposes of approving a "relative farm help dwelling" under OAR 660-033-0130(9).  

LUBA also identified a third safe harbor in Richards v Jefferson County. The third threshold correlates 
the fact that a farm help dwelling for a relative is similar in function to an accessory farm dwelling for a 
nonrelative and, therefore, if the farm operation can support a primary farm dwelling and an accessory 
farm dwelling then it could be determined that the farm operation is a commercial farming operation. 
The primary farm dwelling and the accessory farm dwelling sections of the Benton County Code 
require an 5$80,000 income over several years to qualify for either of these dwellings. The income from 

 
2 Richards v Harland  
3 Page 9 of Richards v Jefferson County 
4 Page 10 of Richards v Jefferson County 
5 For properties containing prime agricultural soils 
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this operation is much lower than the safe harbor threshold. Further, the applicant and property owner 
both testified that their primary income is from retirement savings. 

Staff then applied a secondary test to see if the application could meet the criteria using LUBA’s test in 
Richards v. Jefferson County and the Oregon Administrative Rules to define a commercial farming 
operation. While the existing use is a “farm use”, the entirety of the farm operations do not constitute 
a commercial farm operation because those operations do not substantially contribute to the area's 
existing agricultural economy. The income produced from the farm operations is substantially less than 
the $80,000 in annual revenue required for a farm dwelling approval. Further, the size of the property, 
which is below the State’s established minimum acreage requirement of 80 acres, limits the amount of 
farm use and income that could be generated by the property into the future. Live in farm help from a 
relative is therefore not a requirement or a necessity for this property. 

The closest definition of a commercial farming operation is from the Oregon Administrative Rules6:  
(2)(a) "Commercial Agricultural Enterprise" consists of farm operations that will: 
(A) Contribute in a substantial way to the area's existing agricultural economy; and 
(B) Help maintain agricultural processors and established farm markets. 
(b) When determining whether a farm is part of the commercial agricultural enterprise, not only 
what is produced, but how much and how it is marketed shall be considered. These are important 
factors because of the intent of Goal 3 to maintain the agricultural economy of the state. 

 
Mr. Reeder also states that the term “required” does not mean “absolutely necessary” and that this is 
an ambiguous term as it is not defined by the Benton County Development Code nor administrative 
rule. Mr. Reeder references Webster’s Third New International Dictionary. County counsel staff was 
able to obtain a scan of the dictionary page containing the term “required” from the State Library. One 
part of the definition states, “to demand as necessary or essential (as on general principles or in order 
to comply with or satisfy some regulation).” In fact, although staff turned to a dictionary to define the 
term ‘required’ based on LUBA case 7Loucks v Jackson County, the term ‘essential’, ‘necessary’ and 
‘required’ are well understood without the need to refer to a dictionary definition.  

While Ms. Jordan and Ms. Crosby have stated that Claire Fulsher provides help on the farm, they have 
not provided evidence that the help is essential for the farm to continue to function or flourish and 
they have not provided evidence that she and her family need to live on the property to provide help. 
The testimony of Ms. Crosby, Ms. Jordan, and Claire Fulsher do not support such a conclusion. Claire 
Fulsher testified that she lives 15 minutes away, a reasonable driving distance. Ms. Crosby stated Claire 
and Kevin came and helped with the haying this past season. They were able to do this without living 
on the property. Also, Ms. Jordan and Ms. Crosby testified that they utilize a very good vet, have help 
from a neighbor during calving season, and hire part time help. Ms. Jordan testified that their goal is to 
be able to not hire help. This goal does not raise the request to the level of necessity. 

In addition, Ms. Crosby testified that she has purchased all new machinery, built new agricultural 
buildings on the property, installed new fencing and a new watering system. The new acquisitions 
present reduced support for the need for help as they diminish the amount of upkeep that would be 

 
6 Chapter 660 Division 33 AGRICULTURAL LAND 660-033-0020 Definitions 
7 LUBA No. 93-133 
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needed for aged infrastructure and machinery. Ms. Jordan also stated that the new watering system is 
less labor intensive. Ms. Jordan did indicate that they intend to add 30 more acres of hay and that this 
is one of the changes on the farm that necessitates help live on the property. First, future farm use 
cannot be used to provide support for a farm help dwelling, it must be existing per the Benton County 
Code. Second, Claire and Kevin Fulsher can provide help without living on the property.   

Response to Mr. Reeder’s November 14, 2022, Letter 

In Mr. Reeder’s November 14, 2022, he states that “Interpreting the Relative Farm Help Dwelling laws 
as restrictively as County staff does defeats the purpose of Goal 3 and is not legally defensible.”   
However, county staff is relying upon Final Order and Opinion promulgated by the Land Use Board of 
Appeals. LUBA has outlined a path for the county to follow and LUBA has identified the “safe harbor” 
thresholds as maintaining and preserving agricultural land, therefore supporting the purpose of Goal 3. 

Mr. Reeder references Harland v 8Polk County (2003) as a basis for supporting the applicant’s request. 
The LUBA case supports the County’s denial of the application. Within the case, LUBA acknowledges 
that the term “commercial farm operation” is ambiguous. They agree that 9the intervenor’s farm is a 
“farm use” then states, “. . . a “commercial farm operation,” is clearly something different from “farm 
use,” as that term is defined by ORS 215.203(2)(a) and 308A.05b [and County definition BCC Chapter 
53].  Stated differently, the relatively minor level of agricultural activity that might qualify a property 
for preferential agricultural assessment is not necessarily sufficient to qualify as a commercial farm 
operation within the meaning of OAR 660-033-0130(9).” 

And further,10However, because LCDC did not define the term "commercial farm operation" in OAR 
660-033-0130(9) or draft the rule to expressly provide that only those farm operations that make up the 
county's ''[c]ommercial [a]gricultural [e]nterprise are eligible for a family farm help dwelling, we do not 
believe it is appropriate to assume that LCDC intended to require that county’s derive a definition of 
commercial farm operation" from OAR  660-033-0020(2). Rather, we conclude that LCDC intended to 
allow the county some discretion in distinguishing "hobby" or "recreational" farms from those farms 
that rise to the level of a commercial farm operation. If LCDC did not intend that county have such 
discretion, the rule can be easily amended to add a definition of commercial farm operation that 
eliminates that discretion. 

LUBA also indicates that they, in part, relied on the level of farm income to make their decision.  
11“Although we know from the record that the intervenor’s wife works off the farm and we do not 
know from the record how much income intervenor derives from the farm, the tax service letter that 
the intervenor submitted is substantial evidence that all of intervenor’s income is derived from the 
farm . . .”  

 
8 Polk County’s Development Code is different from Benton County Development Code as Polk County uses the term 
“needed” rather than “required”.     
9 Page 7 of 13 of Mr. Reeder’s November 14 Memo  
10 Page 8 of 13 of Mr. Reeder’s November 14 Memo 
11 Page 8 of 13 of Mr. Reeder’s November 14 Memo 
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In Ms. Crosby and Ms. Jordan’s case, they have already testified that they derive their income from 
retirement savings.   

Additional Analysis 

Mr. Reeder referred to the deferred tax assessment status of the property as indicating that the 
property has a commercial farming operation. The threshold level for deferred tax assessment status is 
very low within the EFU zone. 

12Exclusive farm use (EFU) zoned land qualifies for “farm use” special assessment provided the 
owner maintains an acceptable farm practice with the intent to make a profit as defined by ORS 
308A.056. Landowners don’t need to apply for land to be qualified and assessed as farm use 
[emphasis added]. 

 
Conclusion and Recommendation  

None of the information supplied with the appeal causes staff to revise the decision to deny the 
application.  

Staff recommends that the Planning Commission uphold the staff decision to deny the application. 

Proposed motion: “Based on evidence in the record, and upon hearing testimony on the issue, I move 
to deny the applicant’s appeal, thereby upholding the original Notice of Decision on file number LU-22-
023.”  

  

 
12 https://www.oregon.gov/dor/forms/FormsPubs/farm-use-manual_303-422.pdf Page 2-1,2022 Farm Use Manual, Oregon 
Department of Revenue 



 

 

 

 

 
November 29, 2022 

 
Via Email Only 
inga.williams@co.benton.or.us  
 
Benton County Planning Commission 
 c/o Inga Williams, Planner 
Benton County Community Development 
4500 SW Research Way 
Corvallis, OR 97333 
 
 Re: Final Argument to Planning Commission | LU-22-023 
  Cynthia Crosby & Connie Jordan | Relative Farm Help Dwelling  
 
Dear Benton County Planning Commissioners: 
 
 Please accept this letter as the Applicant’s final argument pursuant to ORS 197.797.  
There has been a considerable amount of information for this Application and it is quite clear 
that County staff and counsel disagree with the Application on two points.  I write to 
emphasize the following points to aid the Planning Commission in coming to the correct 
decision, notwithstanding County staff’s counter positions.  I urge you to make your own, 
independent decision as you are the quasi-judicial officials tasked with making this judgement.     
 
 The Applicant has shown that this Application must be approved for two, independent 
reasons:  
 

I. ORS 197.307(4) Requires the County to Apply Only Clear & Objective Standards 
 
 The state statute governing approval for housing development, ORS 197.307(4), 
requires that only clear and objective standards may be applied to applications for housing.  
The two standards that County staff believe have not been met in the Application for housing 
development are not clear and objective, and therefore cannot be applied to this case. 
 
 Put succinctly, the Oregon Legislature has determined that having clear and objective 
standards for housing is a more important policy consideration than applying subjective 
and/or ambiguous standards such as the undefined terms “assistance is required” and 
“commercial farming operation.”  Pursuant to ORS 197.307(4), these two ambiguous and 
subjective standards may not be applied to this Application, and the Application must 
therefore be approved.  All other arguments presented by County staff and County Counsel 

mailto:inga.williams@co.benton.or.us
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must give way to the commands of ORS 197.307(4). 
In this Application review process the County is attempting to apply subjective 

standards to undefined terms.  This is because the County has yet to legislatively adopt clear 
and objective standards.  The County cannot, through a quasi-judicial land use permit 
application process, impose purported “clear and objective” standards through interpretation.  
For example, the fact that the relative helper (Applicant’s daughter) lives 15 minutes away 
from the farm leads to the County’s conclusion that this circumstance runs against the “need” 
for live-in help on the Subject Property is highly subjective.  How far away must the relative 
live for this to be factored as a reason the relative can live on the Subject Property?  Because 
the County is implementing state law here for terms that are undefined, neither the Planning 
Commission nor the County Board can interpret the law with subjective standards.  The 
“commercial” and “assistance is required” standards are not clear and objective and are 
therefore not applicable to this Application.  
 

II. The Application Meets the Subjective Definitions of “Required” and 
“Commercial Farming Operation” 

 
 Although it is not necessary for approval for the reasons explained in Part I above, out 
of an abundance of caution, the Applicant has shown, by a preponderance of the evidence, 
that she meets the code, rule and statutory (ambiguous/subjective) standards for a Relative 
Farm Help Dwelling.   
 
 Below is the summary of the Applicant’s arguments for your consideration.  All of 
these summarized arguments are discussed in greater detail in the Applicant’s written and oral 
testimony already found in the record on this matter.  
 

1. Relative Farm Help Dwellings promote the agricultural use of farmland and was the 
intent behind Oregon Revised Statute (ORS) 215.283 (formerly ORS 215.213(1)(e)).1  
Therefore, it is contrary to Statewide Planning Goal 3 to strictly interpret the standards 
so as to limit Relative Farm Help Dwellings. 
 

2. The Applicant and Farm Operator have provided unrebutted evidence of their 
devotion and time commitments to their commercial farming operation and their need 
for help in farming from the Applicant’s daughter as they age and their farm improves 
in efficiency and productivity.  These are the exact circumstances envisioned when the 
Relative Farm Help Dwelling legislation was implemented. 

 
3. The fact that it takes more than one person to run the commercial farming operation, 

 
1 See Hopper v. Clackamas County, 87 Or. App. 167 (1987) (“there is an overriding statutory and regulatory policy to prevent 
agricultural land from being diverted to non-agricultural use.…However, they [petitioners] do not persuade us that that 
policy requires that the statute be construed as precluding the construction of this proposed dwelling; the statute's clear 
import is that the construction of such dwellings, under circumstances of the precise kind present here, is related 
to and promotes the agricultural use of farm land.”) (Emphasis mine). 
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in addition to hired help is conclusive evidence that the Relative Farm Help Dwelling 
is “required”. 
 

4. County Staff is misreading case law and misinterpreting what “safe harbor” means. As 
“commercial farming operation” remains undefined in state law and County code, the 
LUBA and the courts have identified three “safe harbors” for counties to rely on in 
making this determination.  They have clarified that these safe harbors offer more rigorous 
rule standards than the question at hand, meaning that that if a farming operation meets 
the standards of one of these safe harbors, then a county can safely conclude that the 
farm is a “commercial farming operation.”2  However, the court goes on to clearly state 
that, in the case that a farm does not meet one of these safe harbors, then, “the county 
must grapple with that issue directly and do the hard work of articulating the thresholds 
it will apply in determining whether the farm operation at issue qualifies as a 
‘commercial farming operation.’” Id.   

 
The courts have also identified what counties may consider when articulating the 
thresholds to apply to determine when a farm is “commercial” vs “non-commercial”: 

 
2 Richards v. Clackamas County, 79 Or LUBA 171 (2019), f 4 states as follows:  
 

“We here describe the two approaches discussed in Richards I and Harland as ‘safe harbors,’ 
because they are based on specific and facially more rigorous rule standards that apply 
to somewhat analogous determinations and uses governed by OAR chapter 660, division 
033. The two approaches are based on (1) the OAR 660-033-0020 standards for determining 
what minimum parcel size is consistent with continuing the ‘commercial agricultural 
enterprise’ within a local area, and (2) the OAR 660-033-0135 standards for approving a 
dwelling in conjunction with farm use. The rationale is that if a farm operation meets or 
exceeds the local thresholds for a ‘commercial agricultural enterprise,’ or the farm operation 
is productive enough to qualify for a primary farm dwelling, then a county could safely 
conclude, without more analysis, that the farm operation is also a ‘commercial farming 
operation’ for purposes of approving a ‘relative farm help dwelling’ under OAR 660-033-
0130(9).  
 
To those two identified ‘safe harbors,’ we can add a third. OAR 660- 033-0130(24)(b) sets out 
standards for when a farm operation with a primary farm dwelling qualifies for an accessory 
farm dwelling, occupied by a non-relative. Because a relative farm help dwelling is similar in 
function to an ‘accessory farm dwelling’ allowed under OAR 660-033-0130(24), if the farm 
operation supporting the primary farm dwelling is sufficient to qualify the property for an 
accessory farm under the standards at OAR 660-033-0130(24)(b), we think a county could 
safely conclude, without more, that the farm operation qualifies as a ‘commercial farming 
operation’ for purposes of OAR 660-033-0130(9). Of course, the reverse is not true: if the 
farming operation supporting a proposed relative farm help dwelling did not meet or 
exceed the relevant standards under any of these three ‘safe harbors,’ it would not 
necessarily mean that the county must conclude that the farming operation at issue is 
not a ‘commercial farming operation’ for purposes of OAR 660-033-0130(9). It means 
only that the county must grapple with that issue directly and do the hard work of 
articulating the thresholds it will apply in determining whether the farm operation at 
issue qualifies as a ‘commercial farming operation.’” (Emphasis mine).  
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(1) the farm rises above being a hobby or recreational farm,3 and  
 
(2) the scale and intensity is such that a reasonable famer would devote the majority of 
his or her working hours to operating the farm.4  

 

Prior to the most recent County Memo dated November 22, 2022, Staff determined 
that the Crosby farm did not meet any of the three safe harbors and then attempted to 
look to “scale and intensity.”5 However, in the November 22 Memo, Staff appear to 
switch tacks and are solely looking to the three safe harbors without providing further 
analysis, removing any analysis of scale and intensity.  Although the County, if ORS 
197.307(4) did not apply,6 would have some discretion as to what constitutes a 
commercial vs. non-commercial farm, when the more rigorous safe harbors are not 
met, the County has failed to articulate what the thresholds are and are now ignoring 
any additional analysis. 

 
5. The “requires assistance” standard is not nearly as stringent as County staff represent 

and the standard is easily met here.  Case law repeatedly supports this assertion.  
 

In Hopper the court found: 
 

“We do not construe that phrase to mean that the amount of the 
required assistance is the determinant of whether there may be a 
relative’s dwelling, as long as the ‘farm operator’ continues to have some 
significant involvement in the farm operations. Nothing in the statutory 
language suggests that the permissibility of the accessory dwelling is 

 

3 Harland v. Polk County, 44 Or LUBA 420 (2003) (“Rather, we conclude that LCDC intended to allow the county some 
discretion in distinguishing ‘hobby’ or ‘recreational’ farms from those farms that rise to the level of a commercial farm 
operation.”)  

4 Richards, supra, states:  

“However, as our discussion above indicates, we believe that, as a legal matter, what 
distinguishes an existing ‘commercial’ farming operation from its noncommercial counterparts 
is largely a matter of scale and intensity. Roughly speaking, we believe a commercial farming 
operation is one that is of sufficient scale and intensity that would induce and require a 
reasonable farmer to devote the majority of his or her working hours to operating a farm on 
the subject property.”  

5 See Staff Memorandum, November 9, “The cattle breeding operation does not require a sufficient scale or intensity of 
effort to require a relative to live on the farm to provide help.” and County Counsel Memorandum, October 24, 2022 “As 
part of its analysis of the LCDC regulation, staff assessed the scale and intensity of the farm use…”  
 
6 However, any such discretion is removed by ORS 197.307(4).  As discussed above, standard that are not clear and 
objective must not be applied and the Application must therefore be approved. 
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inversely proportional to the level of assistance the relative provides.” 
Hopper, supra at 924.  

 
In a Benton County case, Kenagy v. Benton County, 97 Or LUBA 65 (1992), LUBA found:  

 
“The unchallenged facts reflected in the appealed decision are that the 
farm operator requires assistance to perform the tasks necessary to carry 
out the cattle operation on the nine acre portion of the parcel due to his 
physical condition. As pointed out in Hopper, petitioners' arguments that 
the proposed assistance of the farm operator's relatives is ‘nominal’ do 
not provide a basis for reversal or remand of the challenged decision.”  
 
 

In Harland, LUBA found: 
 

“However, PCZO 136.040(H) does not require that intervenor establish 
that the son's full-time assistance is required year-round. The applicants 
identified varied tasks the son is to perform on the farm and noted that 
his assistance would be particularly important during times when 
intervenor cannot be present. As intervenor advances in age, it is 
reasonable to expect that those absences might become more frequent, 
and the need for the son to assist in the more strenuous farm tasks would 
become more pronounced. We conclude that the county's findings are 
adequate to demonstrate that the son’s assistance is ‘required’ on the 
farm, within the meaning of PCZO 136.040(H).”  

 
III. Conclusion 

 
 The Application should be approved because the only two standards that County staff 
argues are not met are not clear and objective.  Mr. Croney is incorrect on the law.  No 
evidence has been provided to rebut the substantial testimony that the Applicant is using the 
property as a commercial farming operation that permits a Relative Farm Help Dwelling. 
 
      Respectfully, 
 
      /s/Micheal M. Reeder 
 
      Micheal M. Reeder 
      Attorney for Applicant and Owner 
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November 15, 2022 

 
Via Email inga.williams@co.benton.or.us  
 
Benton County Planning Commission 
 c/o Inga Williams, Planner 
Benton County Community Development 
360 SW Avery Ave. 
Corvallis, OR 97333 
 
 Re: Appeal to Planning Commission | LU-22-023 
 
Dear Benton County Planning Commissioners: 
 
This letter is filed on behalf of the Home Builders Association of Lane County (HBA), whose 
members include builders in Benton County. 
 
This is a very important appeal; the decision must apply state housing law, which provides 
important protections to persons intending to build housing. I have reviewed the letter of this 
date from Cynthia Crosby and Connie Jordan in support of their proposed relative farm dwelling.  
That letter correctly summaries the law.  The HBA adopts the legal argument therein as its own.   
 
I would point out several important, summary principles to keep in mind.   
 

The county is applying state law here, not county law.  The county law must be consistent 
with the state law that governs. 
 
Because it is state law that applies, there is no room for the Planning Commission or the 
County Board to do its own interpretation. Rules of deference do not apply. 
 
If the County denies this application based on its own code, or a misreading of state law, 
and LUBA reverses the denial and orders an approval, an attorney fee award against the 
county is mandatory, even if the county does not defend the denial on appeal.  See, e.g., 
Hendrickson v. Lane County __ Or LUBA __ (Order, Aug. 18, 2020). 

 
On behalf of the HBA, I urge the Commission to approve this proposed use. 
 
Sincerely, 
 
Bill Kloos 
Bill Kloos 
Cc:  HBA of Lane County 
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From: Andree Phelps
To: WILLIAMS Inga
Cc: Mike Reeder
Subject: Letter in Support of Appeal of Staff Denial of LU-22-023
Date: Tuesday, November 22, 2022 4:54:37 PM
Attachments: LU-22-023_Benton_Commissioner_support_letter.docx

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

Ms. Williams:

Please accept the following written testimony in support of the family farm help dwelling
application, U-22-023.

Andrée Phelps
Andrée Phelps Law, LLC
375 W. 4th Ave, Suite 204
Eugene, OR 97401
Phone: 541-221-1431
Email: andree@andreephelpslaw.com

Notices: This message, including attachments, may be confidential and contain information
protected by the attorney-client privilege or work product doctrine or is otherwise privileged.
If you are not the addressee, any disclosure, copying, distribution, or use of the contents of this
message in any way is prohibited. If you are not the intended recipient, you are hereby notified
that you have received this transmittal in error.  If you have received this e-mail in error,
please notify us immediately by telephone or email.

mailto:andree@andreephelpslaw.com
mailto:Inga.Williams@co.benton.or.us
mailto:mreeder@oregonlanduse.com
mailto:andree@andreephelpslaw.com
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November 22, 2022

Via email 

Inga.williams@co.benton.or.us



Inga Williams, Planner

Benton County Community Development

4500 SW Research Way

Corvallis, OR 97333



Re. 	Letter in Support of Appeal of Staff Denial of LU-22-023

	Cynthia Crosby & Connie Jordan - Family Farm Help Dwelling Application



Thank you, Commissioners, for your time and attention paid to the testimony related to the family farm help dwelling application as it was presented at the Planning Commission hearing on November 15, 2022. We anticipate that the testimony of Cynthia Crosby (the “Applicant”) and Connie Jordan (the “Owner/Operator”), as well as the Applicant’s daughter and Applicant’s neighbor, was persuasive in determining that the Application meets all relevant Benton County Code (BCC) criteria and that approval of the Application would allow successive generational farming and, therefore, promote Goal 3 policy. As the record has remained open, we provide the following additional written testimony.  

Family farm help dwellings are a permitted use in exclusive farm zones (EFU). In Oregon, there is an overriding statutory and regulatory policy to prevent agricultural land from being diverted to non-agricultural use,[footnoteRef:1] thereby preserving and maintaining agricultural lands. The ability to place a dwelling on EFU farmland for the purpose of family farming assistance was first put into law in 1981.[footnoteRef:2] These applications are one of the least common farm dwelling applications in the state with “the number of dwellings approved for relatives whose assistance is needed on the farm has been fairly consistent over the past six years averaging 30 dwelling approvals a year.”[footnoteRef:3] State statute, Oregon Administrative Rule (OAR), and the BCC permit this type of dwelling on EFU farmland. The family farm dwelling statute is found within section (d) of ORS 215.283,[footnoteRef:4] the state rule is found at OAR 660-033-0130(9),[footnoteRef:5] and the BCC is found at 55.120 (1)(b).[footnoteRef:6] The BCC implements the OAR while adding that BCC 55.120 does not apply to marijuana farms. [1:  Hopper v. Clackamas County, 87 Or. App 167, 924 and OAR 660-033-0010]  [2:  See ORS 215.213(1)(e), 1981.]  [3:  Oregon Farm and Forest Land Use Report, 2018-2019, DLCD, November 15, 2020, 14.]  [4:  ORS 215.283(d) A dwelling on real property used for farm use if the dwelling is occupied by a relative of the farm operator or the farm operator’s spouse, which means a child, parent, stepparent, grandchild, grandparent, stepgrandparent, sibling, stepsibling, niece, nephew or first cousin of either, if the farm operator does or will require the assistance of the relative in the management of the farm use and the dwelling is located on the same lot or parcel as the dwelling of the farm operator. ……. (emphasis added)]  [5:  OAR 660-033-0130 (9)(a) To qualify for a relative farm help dwelling, a dwelling shall be occupied by relatives whose assistance in the management and farm use of the existing commercial farming operation is required by the farm operator. (emphasis added)]  [6:  BCC 55.120 (1)(b)  The dwelling will be located on the same lot or parcel as the dwelling of the farm operator, and occupied by a child, parent, stepparent, grandchild, grandparent, stepgrandparent, sibling, stepsibling, niece, nephew or first cousin of the farm operator or the farm operator’s spouse, whose assistance in the management and farm use of the existing commercial farming operation (not including marijuana) is required by the farm operator; (emphasis added)] 


There were multiple questions from Commissioners at the November 15 hearing relating to issues such as parcel size, farm income, contributions to markets, and concerning what constitutes “requires assistance.” There appeared to be some confusion if this was an appropriate query as the staff mentioned many of these issues in their analysis.[footnoteRef:7]  The ORS, OAR, and BCC do not include requirements such as minimum acreage or minimum income from the property; these are requirements for other types of EFU dwellings[footnoteRef:8] and we strongly disagree with County counsel that, “LUBA has provided clear guidance on how to interpret, and apply that phrase [commercial farming operation].”[footnoteRef:9] These questions are arising exactly because the term “commercial farming operation” is undefined and an analysis of what constitutes needed assistance is likewise undefined by the state or in BCC; therefore, the County cannot, as the BCC is written, apply this criteria. [7:  Staff Report at 6 and Benton County Memorandum at 2.]  [8:  Many of these factors were discussed in the staff report to determine if the farming operation could meet a “safe harbor” that the farm constituted a “commercial agricultural enterprise.”]  [9:  Croney Memorandum at 9.] 


However, if the County choses to apply the terms “commercial farming operation” and what constitutes “requiring assistance,” LUBA has identified pertinent analyses in several family farm help dwelling cases. For the two criteria[footnoteRef:10] that were found to be not met by County Staff, LUBA has determined that for the query: [10:   The Staff Report and subsequent Memorandum from Benton staff continue to conflate these two issues in their analysis. However, the Richards case is clear that these are two separate inquiries. ] 


1. if the help is required, means if the farmers need assistance[footnoteRef:11] and [11:  “The selling of high-grade hay that Mr. Woods produced in farming is a farm use, and, if sold or used as part of the existing commercial cattle operation, would be part of a commercial farm operation.” Harland at 9.] 


2. if the scale and intensity of the farming operation constitutes a commercial farming operation, means to determine if a reasonable farmer would devote the majority of his or her working hours to operating the farm.[footnoteRef:12]  [12:  “Roughly speaking, we believe that a commercial farming operation is one that is sufficient scale and intensity that would induce and require a reasonable farmer to devote the majority of his or her working hours to operating a farm on the subject property.” Richards at 14.] 


I. Oral testimony related to “scale and intensity” and help “required” provided at the November 15, 2022 hearing

In addition to the photographic evidence and estimates of time spent working on specific farm tasks that were supplied in Exhibits A and B[footnoteRef:13] by Applicant’s attorney, the following is a summary of oral evidence provided to the Commission at the November 15, 2022 hearing related to the operation’s “scale and intensity” and “assistance needed:”  [13:  September 14, 2022 Letter in Support of Appeal of Staff Denial, submitted by Micheal Reeder] 


1. that, of the 64-acre site, the home site consists of approximately 5 acres, the orchard is approximately 2 acres, and the horse barn and pastures (shared with cattle) are approximately 4 to 5 acres. The remainder of the property, more than 50 acres, is predominantly dedicated to the cattle operation; 

2. the cows are Dexter breed that are easier to manage than other breeds as they are lighter and gentler, they produce A2 milk, they are bred for meat, and the cattle on the farm are registered and individually identified;

3. the advanced ages of the Applicant and Operator (in their 70s) and that their need for farming assistance has escalated over the years since they purchased the property;

4. the Applicant and Operator have been farming the property for more than seven (7) years, improving the prior existing farming practice that included more than twenty (20) head of cattle in the sale;

5. the Applicant and Operator have made over a million-dollar investment in the property,

6. neither the Applicant nor the Operator has employment outside the farm;

7. the farming activities that the Applicant and Operator perform themselves include fixing fencing, baling and moving hay, managing invasive species by hand, birthing the cows and managing the bull for breeding;

8. the Applicant’s daughter and son-in-law currently work on the farm when they are needed and available;

9. the daughter does not have other paid employment;

10. the Operator hires help or asks for relative assistance particularly for tasks that require heaving lifting;

11. the neighbor gave testimony that the Applicant and Operator are seen farming the property all the time,

12. and, finally, the Applicant and Operator intend this farm to be their legacy to pass onto their relatives.

In addition to the above oral testimony by the proponents of the family farm help dwelling application, there was also testimony offered, contrary to the opinion of County counsel, that the commercial farming is not limited to a look at the “cattle sales and some hay sales.”[footnoteRef:14] It appears that part of the issue in reviewing this application is that the farm has other farming practices occurring simultaneously on the property that are not part of the commercial endeavor. The Application and Owner agree that the orchard and horse activities are not commercial endeavors and, currently, fall into the category of a “hobby farm” and farming for “pleasure.” However, any equipment, buildings, and activities related to hay production used to feed and care for cattle are also to be considered as part of the commercial portion of the farming operation.[footnoteRef:15] [14:  Willaims/Nichols Memo at 3.]  [15:  Harland at 9.] 


II. Relative’s help is “required”



The staff conclude that the relatives’ help is not “absolutely needed” for management of the commercial farming operation and, therefore, it is not necessary for the relatives to live on the property. There is no requirement in the state statute, state rule, or the BCC to take into account the amount of help, type of help, or even whether that help must be year-round.  Although there has been some back and forth about how to define the term “required,” we would like to clarify that LUBA has supported the idea that “required” is not nearly as stringent as staff have stated. Prior cases have told us that “required” is met when circumstances, such as age or illness, that would result in the operator being unable to perform the tasks required by the farming operator, meets the criteria. LUBA has also found that an inquiry into whether the help needed would fully occupy the work hours of either the farmer or the relative or that there be a particular break down of farm duties between the owner and the relative. Finally, even if assistance of the farm operator’s relatives is “nominal” it still meets the criteria. 

Here, as stated in oral and written testimony, the Applicant and Operator are in their 70s, and their time is devoted to the farm operation. The farmers, from time to time, rely on the help of their daughter Claire and her husband, and sometimes they have to hire help to perform tasks such as building fences when Claire is not available. Although it is unclear how Staff came to the conclusion that only “one person and sometimes a second person” is needed to work the commercial farming operation portion of the farm, the question here is much simpler: is the assistance needed by the farm operator. The answer to this question is affirmative. 

III. The farm is a “commercial agricultural operation”



If the County attempts to define the the term “commercial agricultural operation,” it is the County’s obligation to articulate the thresholds that separate a “commercial” from a non-commercial farming operation. The Richards case tells us that the County has some discretion in this determination, but that this determination constitutes a mixed question of fact and law.[footnoteRef:16] However, because the County has not articulated any thresholds, and because “commercial farming operation” is a state term that is undefined, the County is afforded no deference in defining this term and this criterion is inapplicable.  [16:  Richards v. Jefferson County, 79 Or 171 (2019)] 


However, the facts presented from oral and written testimony about activities and time spent on the farming operation, by both the Applicant and the Operator, as well as the daughter and son-in-law, are evidence that these farmers are knowledgeable about their farming practices, and they participate in their farming activities, and that they are devoted to farming. Even Staff acknowledge that, “they [the farmers] spend considerable time on these activities.” 

Although no thresholds are identified by the County, staff found that the criteria were not met based on:

1. Time spent in running the commercial portion of the agricultural operations is a small portion of the overall agricultural activities occurring on the property that the majority of the farm operator’s time is not spent in the cattle breeding operation. Staff Report at 6.

2. the cattle breeding operation does not contribute in a substantial way to the support of the family and so the relatives must support themselves by other means, with the majority of their time in that pursuit. Id. 

3. operation does not contribute substantially to the area's existing agricultural economy nor help maintain agricultural processors and established farm markets. Id. at 6-7.

4. The size of the property, which is below the State’s established minimum acreage requirements, limits the amount of commercial agriculture that can be conducted. Id at 7.

5. It appears unlikely that the size of the herd could be increased in any great capacity. Id.

6. Income from fruit and vegetables and hay could be generated in the future but it is questionable that it would increase income or the scale of the commercial farming operation to a level significant enough for approval of an accessory dwelling. Id.

7. whether the operations contribute to the area’s existing agricultural economy or will help maintain agricultural processors and established farm markets. Id. 

8. The applicant indicates the work requires approximately 2.3 full time people to work the entire farm, which includes Ms. Crosby and Ms. Jordan working full time, and a part time person for approximately 75 hours a month. Ms. Crosby’s review of the activities, however, indicates that only one person, and sometimes a second individual, is necessary to provide management of the income producing portion of the farm use.[footnoteRef:17] Nov 9, 2022 Williams/Nichols Memo at 3. [17:  “The applicant indicates the work requires approximately 2.3 full time people to work the entire farm, which includes Ms. Crosby and Ms. Jordan working full time, and a part time person for approximately 75 hours a month. Ms. Crosby’s review of the activities, however, indicates that only one person, and sometimes a second individual, is necessary to provide management of the income producing portion of the farm use. The cattle breeding operation does not require a sufficient scale or intensity of effort to require a relative to live on the farm to provide help.” 
] 


Many of these reasons to deny are not supported by evidence, and many of these reasons to deny are not applicable to the inquiry. Instead, a review of the facts and law clearly show that this farm rises above a “hobby farm” and, as a reasonable farmer would devote the majority of his or her working hours to operating this farm, it can be considered a “commercial farming operation.”

Conclusion

If in fact the County determines that the criteria are “clear and objective” and can be applied, the analysis should be limited to: 1. does the farm operator need assistance and 2. would a reasonable farmer devote the majority of his or her working hours to operating this farm. 

Written and oral testimony clearly support the conclusion that the farmers need assistance as there is more work than can be done by the Operator, the farmers are advancing in age and, therefore, there is need for more assistance. Secondly, there is adequate evidence in the record provided by the Applicant and Operator, as well as others who have offered testimony in favor of the Application, that these farmers are farming cattle and hay for the purpose of making a profit, the farm currently produces income, the farmers do not have other employment, and the farmers are out farming the property all the time. We believe that a reasonable person would listen to this testimony about work being performed by the farmers of birthing cows, building fences, and registering cattle and easily conclude that this farm is not a “hobby farm,” that the farmers are devoting a majority of their time to the commercial portion of the farm, and that they do require assistance. 

We respectfully request that the Staff decision to deny the application is reversed and urge you to vote to approve the family farm help dwelling application, LU-22-023.

Respectfully, 



Andree Phelps

Attorney for Applicant and Owner with Micheal Reeder
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Andree Phelps Law, LLC 
Andrée Phelps • Attorney at Law 

375 W. 4th Ave, Suite 204 • Eugene, OR 97401 

phone: 541.221.1431 • andree@andreephelpslaw.com   

November 22, 2022 

Via email  

Inga.williams@co.benton.or.us 

 

Inga Williams, Planner 

Benton County Community Development 

4500 SW Research Way 

Corvallis, OR 97333 

 

Re.  Letter in Support of Appeal of Staff Denial of LU-22-023 

 Cynthia Crosby & Connie Jordan - Family Farm Help Dwelling Application 

 

Thank you, Commissioners, for your time and attention paid to the testimony related to the 

family farm help dwelling application as it was presented at the Planning Commission hearing on 

November 15, 2022. We anticipate that the testimony of Cynthia Crosby (the “Applicant”) and 

Connie Jordan (the “Owner/Operator”), as well as the Applicant’s daughter and Applicant’s 

neighbor, was persuasive in determining that the Application meets all relevant Benton County 

Code (BCC) criteria and that approval of the Application would allow successive generational 

farming and, therefore, promote Goal 3 policy. As the record has remained open, we provide the 

following additional written testimony.   

Family farm help dwellings are a permitted use in exclusive farm zones (EFU). In Oregon, 

there is an overriding statutory and regulatory policy to prevent agricultural land from being 

diverted to non-agricultural use, 1  thereby preserving and maintaining agricultural lands. The 

ability to place a dwelling on EFU farmland for the purpose of family farming assistance was first 

put into law in 1981.2 These applications are one of the least common farm dwelling applications 

in the state with “the number of dwellings approved for relatives whose assistance is needed on 

the farm has been fairly consistent over the past six years averaging 30 dwelling approvals a year.”3 

State statute, Oregon Administrative Rule (OAR), and the BCC permit this type of dwelling on 

EFU farmland. The family farm dwelling statute is found within section (d) of ORS 215.283,4 the 

 

1 Hopper v. Clackamas County, 87 Or. App 167, 924 and OAR 660-033-0010 
2 See ORS 215.213(1)(e), 1981. 
3 Oregon Farm and Forest Land Use Report, 2018-2019, DLCD, November 15, 2020, 14. 
4 ORS 215.283(d) A dwelling on real property used for farm use if the dwelling is occupied by a relative of the farm 

operator or the farm operator’s spouse, which means a child, parent, stepparent, grandchild, grandparent, 

mailto:Inga.williams@co.benton.or.us
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state rule is found at OAR 660-033-0130(9),5 and the BCC is found at 55.120 (1)(b).6 The BCC 

implements the OAR while adding that BCC 55.120 does not apply to marijuana farms. 

There were multiple questions from Commissioners at the November 15 hearing relating 

to issues such as parcel size, farm income, contributions to markets, and concerning what 

constitutes “requires assistance.” There appeared to be some confusion if this was an appropriate 

query as the staff mentioned many of these issues in their analysis.7  The ORS, OAR, and BCC do 

not include requirements such as minimum acreage or minimum income from the property; these 

are requirements for other types of EFU dwellings8 and we strongly disagree with County counsel 

that, “LUBA has provided clear guidance on how to interpret, and apply that phrase [commercial 

farming operation].”9 These questions are arising exactly because the term “commercial farming 

operation” is undefined and an analysis of what constitutes needed assistance is likewise undefined 

by the state or in BCC; therefore, the County cannot, as the BCC is written, apply this criteria. 

However, if the County choses to apply the terms “commercial farming operation” and 

what constitutes “requiring assistance,” LUBA has identified pertinent analyses in several family 

farm help dwelling cases. For the two criteria10 that were found to be not met by County Staff, 

LUBA has determined that for the query: 

1. if the help is required, means if the farmers need assistance11 and 

2. if the scale and intensity of the farming operation constitutes a 

commercial farming operation, means to determine if a reasonable 

farmer would devote the majority of his or her working hours to 

operating the farm.12  

 

stepgrandparent, sibling, stepsibling, niece, nephew or first cousin of either, if the farm operator does or will require 

the assistance of the relative in the management of the farm use and the dwelling is located on the same lot or 

parcel as the dwelling of the farm operator. ……. (emphasis added) 
5 OAR 660-033-0130 (9)(a) To qualify for a relative farm help dwelling, a dwelling shall be occupied by relatives 

whose assistance in the management and farm use of the existing commercial farming operation is required by 

the farm operator. (emphasis added) 
6 BCC 55.120 (1)(b)  The dwelling will be located on the same lot or parcel as the dwelling of the farm operator, and 

occupied by a child, parent, stepparent, grandchild, grandparent, stepgrandparent, sibling, stepsibling, niece, nephew 

or first cousin of the farm operator or the farm operator’s spouse, whose assistance in the management and farm 

use of the existing commercial farming operation (not including marijuana) is required by the farm operator; 

(emphasis added) 
7 Staff Report at 6 and Benton County Memorandum at 2. 
8 Many of these factors were discussed in the staff report to determine if the farming operation could meet a “safe 

harbor” that the farm constituted a “commercial agricultural enterprise.” 
9 Croney Memorandum at 9. 
10  The Staff Report and subsequent Memorandum from Benton staff continue to conflate these two issues in their 

analysis. However, the Richards case is clear that these are two separate inquiries.  
11 “The selling of high-grade hay that Mr. Woods produced in farming is a farm use, and, if sold or used as part 
of the existing commercial cattle operation, would be part of a commercial farm operation.” Harland at 9. 
12 “Roughly speaking, we believe that a commercial farming operation is one that is sufficient scale and intensity that 

would induce and require a reasonable farmer to devote the majority of his or her working hours to operating a farm 

on the subject property.” Richards at 14. 
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I. Oral testimony related to “scale and intensity” and help “required” provided at 

the November 15, 2022 hearing 

In addition to the photographic evidence and estimates of time spent working on specific 

farm tasks that were supplied in Exhibits A and B13 by Applicant’s attorney, the following is a 

summary of oral evidence provided to the Commission at the November 15, 2022 hearing related 

to the operation’s “scale and intensity” and “assistance needed:”  

1. that, of the 64-acre site, the home site consists of approximately 5 acres, the orchard is 

approximately 2 acres, and the horse barn and pastures (shared with cattle) are 

approximately 4 to 5 acres. The remainder of the property, more than 50 acres, is 

predominantly dedicated to the cattle operation;  

2. the cows are Dexter breed that are easier to manage than other breeds as they are lighter 

and gentler, they produce A2 milk, they are bred for meat, and the cattle on the farm are 

registered and individually identified; 

3. the advanced ages of the Applicant and Operator (in their 70s) and that their need for 

farming assistance has escalated over the years since they purchased the property; 

4. the Applicant and Operator have been farming the property for more than seven (7) 

years, improving the prior existing farming practice that included more than twenty (20) 

head of cattle in the sale; 

5. the Applicant and Operator have made over a million-dollar investment in the property, 

6. neither the Applicant nor the Operator has employment outside the farm; 

7. the farming activities that the Applicant and Operator perform themselves include fixing 

fencing, baling and moving hay, managing invasive species by hand, birthing the cows 

and managing the bull for breeding; 

8. the Applicant’s daughter and son-in-law currently work on the farm when they are 

needed and available; 

9. the daughter does not have other paid employment; 

10. the Operator hires help or asks for relative assistance particularly for tasks that require 

heaving lifting; 

11. the neighbor gave testimony that the Applicant and Operator are seen farming the 

property all the time, 

12. and, finally, the Applicant and Operator intend this farm to be their legacy to pass onto 

their relatives. 

In addition to the above oral testimony by the proponents of the family farm help dwelling 

application, there was also testimony offered, contrary to the opinion of County counsel, that the 

commercial farming is not limited to a look at the “cattle sales and some hay sales.”14 It appears 

that part of the issue in reviewing this application is that the farm has other farming practices 

occurring simultaneously on the property that are not part of the commercial endeavor. The 

Application and Owner agree that the orchard and horse activities are not commercial endeavors 

and, currently, fall into the category of a “hobby farm” and farming for “pleasure.” However, any 

 

13 September 14, 2022 Letter in Support of Appeal of Staff Denial, submitted by Micheal Reeder 
14 Willaims/Nichols Memo at 3. 
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equipment, buildings, and activities related to hay production used to feed and care for cattle are 

also to be considered as part of the commercial portion of the farming operation.15 

II. Relative’s help is “required” 

 

The staff conclude that the relatives’ help is not “absolutely needed” for management of 

the commercial farming operation and, therefore, it is not necessary for the relatives to live on the 

property. There is no requirement in the state statute, state rule, or the BCC to take into account 

the amount of help, type of help, or even whether that help must be year-round.  Although there 

has been some back and forth about how to define the term “required,” we would like to clarify 

that LUBA has supported the idea that “required” is not nearly as stringent as staff have stated. 

Prior cases have told us that “required” is met when circumstances, such as age or illness, that 

would result in the operator being unable to perform the tasks required by the farming operator, 

meets the criteria. LUBA has also found that an inquiry into whether the help needed would fully 

occupy the work hours of either the farmer or the relative or that there be a particular break down 

of farm duties between the owner and the relative. Finally, even if assistance of the farm operator’s 

relatives is “nominal” it still meets the criteria.  

Here, as stated in oral and written testimony, the Applicant and Operator are in their 70s, 

and their time is devoted to the farm operation. The farmers, from time to time, rely on the help of 

their daughter Claire and her husband, and sometimes they have to hire help to perform tasks such 

as building fences when Claire is not available. Although it is unclear how Staff came to the 

conclusion that only “one person and sometimes a second person” is needed to work the 

commercial farming operation portion of the farm, the question here is much simpler: is the 

assistance needed by the farm operator. The answer to this question is affirmative.  

III. The farm is a “commercial agricultural operation” 

 

If the County attempts to define the the term “commercial agricultural operation,” it is the 

County’s obligation to articulate the thresholds that separate a “commercial” from a non-

commercial farming operation. The Richards case tells us that the County has some discretion in 

this determination, but that this determination constitutes a mixed question of fact and law.16 

However, because the County has not articulated any thresholds, and because “commercial 

farming operation” is a state term that is undefined, the County is afforded no deference in defining 

this term and this criterion is inapplicable.  

However, the facts presented from oral and written testimony about activities and time spent 

on the farming operation, by both the Applicant and the Operator, as well as the daughter and son-

 

15 Harland at 9. 
16 Richards v. Jefferson County, 79 Or 171 (2019) 
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in-law, are evidence that these farmers are knowledgeable about their farming practices, and they 

participate in their farming activities, and that they are devoted to farming. Even Staff acknowledge 

that, “they [the farmers] spend considerable time on these activities.”  

Although no thresholds are identified by the County, staff found that the criteria were not met 

based on: 

1. Time spent in running the commercial portion of the agricultural 

operations is a small portion of the overall agricultural activities 

occurring on the property that the majority of the farm operator’s time 

is not spent in the cattle breeding operation. Staff Report at 6. 

2. the cattle breeding operation does not contribute in a substantial way to 

the support of the family and so the relatives must support themselves 

by other means, with the majority of their time in that pursuit. Id.  

3. operation does not contribute substantially to the area's existing 

agricultural economy nor help maintain agricultural processors and 

established farm markets. Id. at 6-7. 

4. The size of the property, which is below the State’s established 

minimum acreage requirements, limits the amount of commercial 

agriculture that can be conducted. Id at 7. 

5. It appears unlikely that the size of the herd could be increased in any 

great capacity. Id. 

6. Income from fruit and vegetables and hay could be generated in the 

future but it is questionable that it would increase income or the scale of 

the commercial farming operation to a level significant enough for 

approval of an accessory dwelling. Id. 

7. whether the operations contribute to the area’s existing agricultural 

economy or will help maintain agricultural processors and established 

farm markets. Id.  

8. The applicant indicates the work requires approximately 2.3 full time 

people to work the entire farm, which includes Ms. Crosby and Ms. 

Jordan working full time, and a part time person for approximately 75 

hours a month. Ms. Crosby’s review of the activities, however, indicates 

that only one person, and sometimes a second individual, is necessary 

to provide management of the income producing portion of the farm 

use.17 Nov 9, 2022 Williams/Nichols Memo at 3. 

 

17 “The applicant indicates the work requires approximately 2.3 full time people to work the entire farm, which 

includes Ms. Crosby and Ms. Jordan working full time, and a part time person for approximately 75 hours a month. 

Ms. Crosby’s review of the activities, however, indicates that only one person, and sometimes a second individual, is 

necessary to provide management of the income producing portion of the farm use. The cattle breeding operation does 

not require a sufficient scale or intensity of effort to require a relative to live on the farm to provide help.”  
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Many of these reasons to deny are not supported by evidence, and many of these reasons to 

deny are not applicable to the inquiry. Instead, a review of the facts and law clearly show that this 

farm rises above a “hobby farm” and, as a reasonable farmer would devote the majority of his or 

her working hours to operating this farm, it can be considered a “commercial farming operation.” 

Conclusion 

If in fact the County determines that the criteria are “clear and objective” and can be 

applied, the analysis should be limited to: 1. does the farm operator need assistance and 2. would 

a reasonable farmer devote the majority of his or her working hours to operating this farm.  

Written and oral testimony clearly support the conclusion that the farmers need assistance 

as there is more work than can be done by the Operator, the farmers are advancing in age and, 

therefore, there is need for more assistance. Secondly, there is adequate evidence in the record 

provided by the Applicant and Operator, as well as others who have offered testimony in favor of 

the Application, that these farmers are farming cattle and hay for the purpose of making a profit, 

the farm currently produces income, the farmers do not have other employment, and the farmers 

are out farming the property all the time. We believe that a reasonable person would listen to this 

testimony about work being performed by the farmers of birthing cows, building fences, and 

registering cattle and easily conclude that this farm is not a “hobby farm,” that the farmers are 

devoting a majority of their time to the commercial portion of the farm, and that they do require 

assistance.  

We respectfully request that the Staff decision to deny the application is reversed and urge you to 

vote to approve the family farm help dwelling application, LU-22-023. 

Respectfully,  

 

Andree Phelps 

Attorney for Applicant and Owner with Micheal Reeder 

 

 

 

 

 


